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The following is an example showing how transfer of assets rules and the “rule of halves” worked under the law before enactment of the Deficit Reduction Act of 2005 (DRA ’05) and after enactment:

	OBRA ‘93:“Rule of Halves”

-------------------------------------------
•Regional monthly rate of nursing home $9,000
•Private Pay Rate $10,000

•Monthly income applied to cost of care ($1,000)

•Assets: $180,000

•Transferred for less than full value $90,000

•Divided by regional monthly rate of nursing home ÷ $9,000 = 10 Months, therefore Number of months in penalty period = 10 months
•Commencement of the penalty period:  month after transfer.

•Amount of assets needed to pay for care during penalty period: $9,000 × 10  = $90,000

	DRA ’05: “Rule of Halves”

-----------------------------------------

•Regional monthly rate of nursing home $9,000
•Private Pay Rate $10,000

•Monthly income applied to cost of care ($1,000)

•Assets: $180,000

•Transferred for less than full value $90,000

•Divided by regional monthly rate of nursing home ÷ $9,000 = 10 Months, therefore Number of months in penalty period = 10 months 

•Commencement of the penalty period:  date individual is institutionalized and  otherwise eligible

•Must first use up retained assets to pay for 10 months ($9,000 × 10  = $90,000)
•Then an additional 10 months penalty period.

•Therefore, Rule of Halves will not work!




Transfers Under DRA ‘05

Under DRA ’05, the penalty period for transfers made on or after Feb. 08, 2006, begins the first day of the first month during or after which assets have been transferred, or the date on which the individual is eligible for Medicaid and would otherwise be receiving institutional care based on an approved application but for the application of the penalty period, whichever is later, and which does not occur in any other period of ineligibility. 42 USC 1396p(c)(1)(D)(ii).
There will be two Medicaid applications under the DRA:

· One to establish the “snapshot” or “otherwise eligible” date.

· And one to establish eligibility.

Reverse Rule of Halves

Some practitioners have suggested that the rule of halves is still viable, by gifting the funds that would otherwise have been retained and having them returned by the donee.  The following example illustrates the technique:

•Regional monthly rate of nursing home $9,000 & Private Pay Rate $10,000

•Monthly income applied to cost of care ($1,000)

•Assets: $180,000

•Transferred for less than full value: $180,000

•Divided by regional monthly rate of nursing home ÷ $9,000 = 20 Months penalty

•Penalty commences date individual is otherwise eligible – i.e. month after transfer since no funds were retained.

•Donee then returns $90,000 

•Or pays for care for 10 months by returning part of gift: ($9,000 × 10  = $90,000). Now remaining gift is only $90,000.

•Recalculate original penalty period as a 10 month penalty period.

•Reapply for Medicaid in 11th Month.

Will it work?  The Medicaid agency may claim “all assets transferred” must be returned. 42 USC 1396p(c)(2)(C)(iii).  However, HCFA Transmittal 64 and the CMS State Medicaid Manual permits partial return of funds.  Medicaid may claim the arrangement for the return of gift did not render applicant/recipient “otherwise eligible.” Must an otherwise eligible individual be eligible throughout the penalty period? Medicaid may claim transfer was really a “constructive trust.” In other words there was an understanding that the gift would be returned.

06 OMM/ADM-5 will not allow the rule of halves with a return of a gift. It provides: "For active Medicaid cases, if all or part of the transferred assets are returned after the Medicaid eligibility determination, the assets must be counted in recalculating the individual's eligibility as though the returned assets were never transferred and the length of the penalty period must be adjusted accordingly…. Therefore, the recalculated penalty period cannot begin before the assets retained by the individual at the time of transfer, combined with the assets transferred and subsequently returned to the individual, have been spent down to the applicable Medicaid resource level."  06 OMM/ADM-5 at page 18.  However in the example in the Administratrive Directive, the individual does not have medical bills to offset the amount of the excess resources.  06 OMM/ADM-5 at page 19.  Would the result be different if the returned funds were used for incurred medical expenses such as the nursing home bill? 

Transfer & Annuity or Loan

A method that avoids some of the problems of the transfer with a gift back, would be a transfer combined with an annuity or loan.  

Under DRA ’05, the purchase of an annuity is treated as a transfer for less than fair market value, unless the annuity meets the following criteria: (1) it names the State as the first remainder beneficiary or the second remainder beneficiary after a community spouse or minor or disabled child; (2) it is irrevocable and nonassignable; (3) is actuarially sound; (4) it provides for equal payments during the term with no deferral or balloon payment. 42 USC 1396p(c)(1)(F) and (G).   

The transfer of assets under DRA ’05 includes funds used to purchase a promissory note, loan or mortgage unless the note, loan or mortgage: (1) has a repayment term that is actuarially sound; (2) has equal repayments during the term of the loan, with no deferral or balloon payments; (3) prohibits cancellation upon death of the lender. 42 USC 1396p(c)(1)(I).

At the time of the transfer of assets the institutionalized person would also have to make a loan or purchase an annuity, so that excess funds are not retained and she is “otherwise eligible” for Medicaid.  The institutionalized person’s monthly income, including the annuity or loan repayment, would have to render her Medicaid eligible, but she could not actually receive Medicaid during the penalty period from the transfer.  The shortfall for the nursing home payment could be made by an in-kind voluntary contribution from a non-legally responsible relative •[N.Y. Soc. Serv. Law §§ 366(2)(b), 366(3)(b)(iii) ; 18 NYCRR § 360-4.3(e)(1)].

Alternatively the individual’s income could be between the Medicaid rate and the private pay rate at the facility rendering her a "certain medicaid-eligible individual" [42 USC 1396r(c)(7)(A); 42 CFR § 447.20].  In other words, a "certain medicaid-eligible individual“ is an individuals who is otherwise entitled to Medicaid in the facility but such benefits are not being paid because, her income exceeds the Medicaid level (even though she is below the private pay level).

Also note, according to the state Administrative Directive, "Once a penalty period has been established for an otherwise eligible individual, the penalty period continues to run regardless of whether the individual continues to receive nursing facility services or remains eligible for Medicaid." 06 OMM/ADM-5 at page 17.
Here is an example of how it would work with an annuity:

•Regional monthly rate of nursing home $9,000

•Private Pay Rate $10,000

•Monthly income applied to cost of care ($1,000)

•Assets: $180,000

•Transferred for less than full value $90,000

•Divided by regional monthly rate of nursing home ÷ $9,000 = 10 Months penalty 

•Penalty commences from date otherwise eligible

•Purchase an actuarially sound annuity with remaining $90,000 that pays for 10 months, monthly but less than the private pay rate.

•Nursing Home resident is “otherwise eligible” for Medicaid (but does not get Medicaid due to penalty).

•Donee of gift or other non-legally responsible person pays balance of bill for 10 months

•Reapply for Medicaid in 11th Month.

The following is an example using a loan:

•Make a loan with an actuarially sound repayment with remaining $90,000 that pays for 10 months, monthly but less than the private pay rate.

•Nursing Home resident is “otherwise eligible” for Medicaid (but does not get Medicaid due to penalty).

•Donee of gift or other non-legally responsible person pays balance of bill for 10 months

•Reapply for Medicaid in 11th Month.

Will it work?  Medicaid may claim the annuity/loan plus arrangement for paying the balance did not leave the applicant/recipient “otherwise eligible” for Medicaid.  As in the other examples, the local agency could claim this was a constructive trust.  The issue still exists whether a person must be eligible throughout the penalty period in order to be “otherwise eligible.”  It is not clear under DRA ‘05 if person must be eligible at the “snapshot” date or throughout the running of the penalty period.  However, the Administrative Directive does state, "…the penalty period continues to run regardless of whether the individual continues to receive nursing facility services or remains eligible for Medicaid." 06 OMM/ADM-5 at page 17.
.

Transfer of Joint Interest in Home and Sale of Home

Here is an example of using the transfer of an interest in a home and the sale of he home to get through a penalty period:

•$200,000 home and other assets below the resource allowance of $4,150   

•Transfer one-half of the home to children.  

•Enter nursing facility (with intent to return home), apply for Medicaid

•“Otherwise eligible” for Medicaid except for transfer of one-half of house. 

•Once initial eligibility determination is made, sell the home.  

•One-half of the proceeds of the sale of the home go to children, the other half go to nursing home resident

• The nursing home resident now has the cash to pay for that penalty period.  

Not only does the nursing home resident have the funds to pay during the penalty period, but she has been able to transfer the other half of the value of her home to her children.  

Reverse Mortgage Proceeds

“To the extent permissible under federal law, … the proceeds of a reverse mortgage loan … shall not be considered as income or resources of the mortgagor for any purpose under any law relating to … medical assistance….” NY Soc Serv  Law § 131-x  Also the proceeds of a loan are not income in the month received and not a resource until the first of the following month.  Theoretically, the transfer of loan or mortgage proceeds in the month received does not cause a transfer penalty.

However, the Administrative Directive contradicts these laws and regulations. It states, "Social Service districts should note that although payments received from a reverse mortgage or home equity loan are not counted in the month of receipt for eligibility purposes, if the funds are transferred during the month of receipt, the transfer is to be considered a transfer for less than fair market value." 06 OMM/ADM-5 at page 25.
Purchase of a Life Estate

DRA ’05 provides for the purchase of a life estate in another’s home if the purchaser resides in the home for at least one year after the date of the purchase. 42 U.S.C. 1396p(c)(1)(J).  Under these circumstances the purchase is for value received and is not a transfer. With a heavily appreciated home, there may be unanticipated tax consequences to such a transaction. Here is an example how such a purchase may be beneficial:

•78 year old widow sells her Florida condo; Her daughter owns a home valued at $675,000.

•The widow purchases a life interest in the daughter’s home for $317,000 and she lives in the home for at least one year

After the year, the mother would be eligible for nursing home care with no transfer penalty.

LTC Partnership Insurance Policies

New York has a long term care insurance partnership policy known as 3/6/50.  11 NYCRR § 39.3.  The policies provide for protection of all resources after 3 years of nursing home care, 6 years of home care or a combination thereof.  Indivduals who exhaust the benefits will be eligible for Medicaid and none of their assets will be counted.  N.Y. Soc. Serv. Law § 367-f.

These policies should continue to provide protection after only 36 months of nursing home care, rather than a 60 months look-back.

